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Arising out of Order-In-Original No. 55/AC/D/2022-23/AM dated 23.3.2023
(%) | passed by The Assistant Commissioner, CGST Division-IV, Ahmedabad
North : 5

srfieraal Dishman Carbogen Amcis Ltd.
1 SR T / (earlier known as M/s. Dishman Pharmaceuticals &

(%) | Name and Address of the | Chemicals Ltd.) S. No. 47/ 1, Village: Lodariyal
Appellant Tal: Sanand, Dist: Ahmedabad - 382220
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HIRA TLHIR T AL SAET:-

Revision application to Government of India:

(1) i STITa S[es AT A, 1994 Hit &7 ofqd A= JaTY MY FIHAT o A< o TAITE ETT Y
IY-LTT & T T o efaiia Qaeror erae et wi=er, wika g, @ d=mea, Tsrea forem,
=rft wiSre, shaw & waw, €9 7, 75 feeet: 110001 &l & ST =1y -

A revision application lies to the Under Secretary, to the Govt. of India, Kevision -
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) = g B T F armer ¥ o Gl gt ' & Rt s o e e # ar Ry
WOSTIR & GEY HUSTIIT § HIST & ST §U LT H, A7 fRefl 9oemme ar woer § =g ag el e §
T {6t HUSTITR | g1 AT 1 ATe64T % ST 5% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a facto
warehouse.

(@  WRT % aTex Rt g AT yoor # RAifa e ux ar e 7 {fRwto &
ST [ o [XaIe & ATHE | SIT {1 o a1g< Rl g a1 Yoo ¥ fRaffa &)
1




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) T o T G g T Ra F areR (e 7T ger #) Rt f aar awer gn

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(@) SR SeaTa it SeTaT g ¥ AT ¥ R0y S 9 e Arer 7§ & o U emder s =
RT U e & qarias eh, 9 & g0 9Ika ar 980y I 47 916 § O afafew (3 2) 1998
gIRT 109 sRT Ag<s fhg 1w ghl

Credit of any duty allowed to be utilized towards payment of excise duty cn final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. .

(2) e ScUTeA e (e Fmmastt, 2001 % M 9 % sivia AR yor dear su-8 § v
giaat #, IO sreer & gia s Iw foats @ i ama & sfiacger-smsr ud sl seer it -ar
gfaal & e I e oRT ST H1iRW) S¥eh |19 @Tar § &7 qed Y & efanid gRT 35-% §
TR Bt 3 YT o W@ 2 e EreR-6 =T At qid W grat arigyl

The above application shall be made in duplicate in Form No. EA-8 as specified

_ under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date

on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS Smerae o |Tey SIgt Herdl T e AT ©9d AT SHE & gidl T94 200 /- HIF YT @l

ST IR gl SRR U AT & SATaT g1 @r 1000 /- T R AT 6 Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.’

AT e, HrelT ITE T T HaT H T ATITIEHT F Ji refier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T SeuTad o fetaae, 1944 Hit grr 35-a1/35-F % sfaiid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

S (2) S aiewe § qOTC SIHER & srerEr St srdie, sTfEr F Arer § @ 9o, Seaid

IS qF TF darers el mmantamer (Reee) f aft &=y ffsar, srgaarere § 2nd wre,
TEATET W, EET, RN, gHareTe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a Zee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of t

place where the bench of the Tribunal is situated.




(3)  of zq ey ¥ oS T AT T FHTAL GraT § AT T G raer & forg e 7 oarT ST
&1 ¥ T 9T SR 39 9= F g gu o T foret o a9 ¥ = § g gaRafy sl
TATIRRTOT 3h Weh AT AT el TCHTL HT TF JAread {h4T ST § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST e SAfaHaE 1970 TuT §uidd Fit aggEt -1 ¥ ofwta et B e sw
AT AT gAsTeer FATRAT ol srieenrl % aresr # ¥ 74 i & IR & 6.50 T¥ &7 =/
I feehe T T =R |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T MY WATAT ATHEAT &0 (=0T FA arer T it Sl o eqr et G strar g s T
S[eeh, el STUTET e Ud HATH T 1 ~AETeaEmo (Fraiare) W, 1982 # AR 8
Attention in invited to the rules covering these and other related matter conter:ded in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Hrald TR o T G STdTentd =AraTiareer (Reee) T i srdier & Ao
¥ HIAAN (Demand) Td 38 (Penalty) FT 10% Y& STHT AT ARATH gl ZIevifeh, TTeHad qd ST
10 #0E ¥IC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HFRTT ITUTE [ ST YATH & 3, Qﬂﬁﬁ‘@ﬂ%ﬁ?&ﬁwmuw Demanded) |

(1) @< (Section) 11D & gga MaiRa e,
(2) o wrera Aede e fit i,
(3) Trde wie Ml % 9w 6 % aga < i

7g & ST * Ffed orfier’ § ugel & ST AT AT A e e e 6 forg g Srd & e
™TEl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit talken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& smreer = T srdfier ATfEERer 3 qwer STl Qo STaaT (o 91 ave faariea gr af 7hT fhg 1Y
I 6 10% IR 9% &K SIGT hael &ve [Aaried gl a9 &U€ & 10% H{IQATT I @l ST Tl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Dishman Carbogen Amcis Ltd., (earlier Dishman Pharmaceuticals & Chamicals
Ltd), S.No. 47/1, Lodariyal, Sanand, Ahmedabad -382220 (hereinafter referred to as 'the
appellant’) have filed the present appeal against the Order-in-Original No.55/AC/D/2022-
23 dated 23.03.2023 (referred in short as ‘impugned order) passed by the Assistant
Commissioner, Central GST, Division-IV, Ahmedabad North (hereinafter referred tc as 'the

aqjudicating authority).

2. The appellant is engaged in the manufacture of Bulk Drugs and Fine Chamicals
falling under chapter 30, 34 and 38 of thefirst schedule to the Central Excise Ta“iff Act,
1985. They were having Central Excise Registration No. AAACD4164DXMOC6. The
appellant had availed Cenvat credit on inputs, input services and capital goods, and they
have also procured goods, under CT-3 from DTA, and also imported under Procurement
Certificate, without payment of central excise/customs duty. They procured both
indigeneous and imported raw materials and capital goods, duty free availing the benefits
of Notification No.22/2003-CE and Notification No. 52/2003-Cus for maintaining and
packaging of articles for export.

2.1 A fire accident occurred at the manufacturing premises of the appellant on
07.03.2017 at 07.15 P.M. This incident was reported to the Deputy Commissioner with
copy to Range Superintendent vide letter dated 08.03.2017. The jurisdictional Range
Superintendent had drawn a panchnama dated 10.03.2017 in the presence of two
independent witnesses and Shri Rajesh Rathod, Authorized person of the appellant, and
recorded the loss of the stock of raw-materials, semi-finished/finished goods and capital
goods present in the factory premises due to fire accident. The appellant vide letter dated
04.05.2017 submitted an application to the Deputy Commissioner of Central Excise,
Division-1V, Ahmedabad - II (Now Division-1V, Ahmedabad - North), alongwith the data
of goods lost/destroyed in fire containing the description, quantity, value, duty involved,
or procured under CT-3 or imported under PC (procurement certificate), seeking
remission of duty. Such goods included inputs which were issued for manufacture and
were lying at various stages of production process, including inputs contained in semi-
finished/intermediate goods. The inputs lost in fire accident also consisted of imrported
inputs and indigenous inputs procured without payment of duty under the provisions of
Notification No. 53/2003-CE and No. 22/2003-Cus respectively and some quantity was of
duty paid indigenous inputs. It further appeared that the appellant had availed and
utilized Cenvat credit towards the duty paid on the inputs lost in the fire accident. The
duty foregone on the inputs procured duty free under the provisions of the said
notifications which are lost in the fire accident and the Cenvat credit availed and utilized
on the inputs lost in the fire accident are given below which was submitted alongwith the
remission application. The remission application involved Customs duty and Central
excise duty, details are given below:

Sr.No. | Particulars Value of Goods (as | Duty Involved
per excise records)
in Rs.
1 Duty free imports against procurement 2,94,28,264/- 76,09,344/- //_.,
. o i
certificate Customs duty :,\o:‘:'cu o B
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I Domestic purchase against CT-3 form 3,26,33,312/- 39,23,874/-
il Duty paid domestic purchases 6,11,103/- | 97.193/-
Total 6,26,72,679/- 1,16,30,411/-

2.2 It appeared that the appellant had failed to fulfil the conditions laid down under
B-17 Bond as the goods lost in fire were not used for the intended purpose i.e. for
manufacture of articles for exports-hence they were liable to pay duty involved on such
inputs which were lost in fire. The CENVAT credit availed on such inputs were also required
to be reversed. Thus, it appeared that the appellant was required to pay excise duty
involved in the duty free inputs, semi-finished/finished goods lost in fire, with interest.

2.3 A SCN No. IV/16-04/MP/2019-20 dated 01.05.2019 was issued to the appellaht
proposing to recover central excise duty of Rs.40,21,067/- (Rs.39,23,874/- + Rs.97,193/-'§
alongwith interest in terms of Section 11A(1)/11A4) of the CEA. 1944 by irvoking
extended period. Penalty under Section 11AC(1)(c ) of the CEA, 1944 and Rules 15(2) of
the CCR, 2004 was also proposed.

2.4  Another SCN No. IV/16-04/MP/2019-20 dated 28.10.2022, proposing rejection of
application seeking remission of central excise/customs duty of Rs.1,16,30,411/- under.
Rule 21 of the CER, 2002 was issued by the Commissioner. This SCN was adjudicatad vide -
OIO0 No.AHM-EXCUS-002-COMMR-38/2022-23 dated 07.02.2023, wherein the .
application seeking remission was rejected.

3. Subsequently, the SCN dated 01.05.2019 was adjudicated vide impugned order -
wherein the demand of Rs.40,21,067/- alongwith interest and penalty was confirmed u/s
11A(4), 11AA & 11AC respectively.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

> The appellant had submitted vide letter dated 15-12-2021 that the insurance claim *
amount does not include the duty element of Rs.1,16,30,411/- on any of the raw
material/inputs, alongwith CA certificate showing the breakup of the entire amount
taken for sanctioning the insurance claim. The Appellant had also submitted a letter
dated 4-1-2022 issued by the insurance surveyors namely M/s. Bhatwadekar
Insurance Surveyors & Loss Assessors Pvt Ltd, Mumbai wherein the Sui‘veyors have
clearly mentioned at _

o Point No. (a) On the matter of inclusion of Central Excise & Customs duty -
component, kindly note that the insured's (Dishman) claim was et off
excise. The purchase bills, have been verified and are against the CT-3 Form,
Hence, no excise is included in our assessment. Therefore, there remains no
doubt that the insurance claim was free of any excise or customs duties, and
the insurance claim sanctioned.

» The appellant had claimed the loss from the insurance company, and as per the
final survey report dated 1-2-2019, the total amount claimed was Rs.29,80,92,419/-
and the amount sanctioned was Rs.10,24,41,780/-. The claim amount does not
include the duty element on any of the capital goods or the raw materia.sz;ﬁéauﬁs;%\

#,
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The value of the stocks have been taken from the books of accounts as recorded.
The survey report also shows that the compensation assessed is only 50% of the
claim amount. The copy of final survey report was submitted vide letter datad 6=
2021 to the Range Superintendent, showing the details of the amount taken for
sanctioning the- insurance claim, and where the excise duty (or customs or service
tax) is not considered.

The appellant had taken utmost care to safe-guard the raw materials, goods in
work-in-process and the finished goods, from fire accidents, and have varipus
equipments installed, in the premises, with regular maintenance, and trained staff
posted at the factory. The appellant being a pharmaceuticals company, have to
take all the necessary precautions, before they get the licence to manufacture. The
appellant submits that they had installed the following equipment for the safety of
the factory, as certified by the fire safety agency M/s. Gujarat Industrial Safety&
Health Services, Ahmedabad vide certificate dated 15-3-2017.

As regards, the remission application of goods imported against procurement
certificate and procured from DTA under CT-3, the same are procured without
payment of customs or excise duties. For such materials the remission is claimed
for the amount of duty foregone. ‘

As regards, the duty paid inputs, the amount of Cenvat credit taken was of
Rs.97,193/-. The same is reversed vide DRC- 03 dated 22-12-2022 for Rs.97,193/-
Debit Entry No. DI2412220409815. The copy of the DRC-03 is attached herewith
for kind consideration. Hence, the requirement of reversal of Cenvat credit is also

satisfied.

The demand of central excise duty on the raw materials procured under CT-3
without payment of duty, and got destroyed in fire accident cannot be demanded,
as the said raw materials, got destroyed in the fire accident within the factory of
the EOU. The fact of fire accident was also informed to the Central Excise

Authorities, immediately, and the details of the goods destroyed in fire was also
submitted to the Central Excise Authorities. Since the demand is confirmed under

Notification no. 22/2003-CE, it is pertinent to refer to para 3 of the said notification,
which states that there cannot be any central excise duty demand frcm the
appellant as the goods got destroyed in an uncontrollable fire accident, which was
intimated to the Central Excise Authorities in time. The appellant-EOU is governed
by the jurisdictional Central Excise Authorities, and they had made all the efforts to
inform the Central Excise Department and a panchanama of the accident premises,
was also prepared, by the Superintendent of Central Excise immediately after the
fire accident. Therefore, in view of the aforesaid para 3, the benefit of this provision
should have been extended to the appellant.

The penalty equal to central excise duty is imposed under Section 11AC (1) (c)
invoking suppression, fraud and collusion, on the appellant. The appellant submits
in this regard, that the demand is on the goods procured duty free from the DTA
under CT-3 which is all recorded properly on record, and the salq/gﬁzﬁaé?;gqt

K Crnrh )
destroyed in a fire accident which is also informed to the central excjs "dep r\t\-\
"_i“' AN
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fire department, Police, Forensic department, Nagarpalika, and all the departments
have confirmed the fire accident as uncontrollable and unavoidable. Therefore, the
appellant cannot be alleged to have been suppressed any information or
committed any fraud, just because there was some duty free goods lying in the
EQU, which got destroyed in the fire accident. Since there is no such fraud or
suppression or any contravention of the Act or Rules, of Central Excise, the penalty
under Section 11 AC (1) (c) is not at all sustainable and is liable to be set aside.
Since no duty is payable and no penalty is payable, the enforcement of bond B-17,
is also not required, and such an order of enforcement of the B-17 Bond may also
be set aside. They placed reliance on various case laws.

5, The personal hearing in the matter was held on 06.02.2024 in virtual mode. ShriR.
Subramanya, Advocate appeared online on behalf of the appellant. He stated that in
consequent to the rejection of remission application, they have filed an Appeal No.
E/10527/2023 before Hon'ble CESTAT Ahmedabad, which is pending. He prayed to keep
this appeal in abeyance till Hon'ble CESTAT Ahmedabad decides the Appeal no.
E/10527/2023.

6. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the

impugned order passed by the adjudicating authority and other case records. The issue *

before me for decision in the present appeal is whether the demand of service tax
amounting to Rs.40,21,067/- confirmed alongwith interest and penalty vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise.

6.1 The appellant has requested to keep the present appeal in abeyance as the OIO
No.AHM-EXCUS-002-COMMR-38/2022-23 dated 07.02.2023, rejecting their remission
application has been appealed by them before Hon'ble CESTAT, Ahmedabad vide Appeal
no. E/10527/2023. It is observed that the said OIO dated 07.02.2023 was x'egarding
rejection of remission application and the impugned order is in consequent to tae duty
demand arising out of such rejection.

6.2 In terms of CBIC Circular No. 162/73/95-CX dated 14/12/95, a case shall be
transferred to call book if they fall under any of the categories specified therein. I find
that the appellant has filed an appeal against an OIO passed by the jurisdictional
Commissioner. Since such appeal does not fit in any of the criterion specified in the
Board's Circular, I find that the instant appeal cannot be transferred to call book. Further,
I'find that there is nothing on record to show that the order of the Commissioner rejecting
the remission application is stayed by the Hon'ble CESTAT. Therefore, I cannot keep the
appeal in abeyance. Accordingly, I take up the matter to decide the appeal on merits.

6.3 Ifind that the Commissioner vide OIO dated  07.02.2023, rejected the remission
application on the grounds that the appellant;

a) could not submit any satisfactory reply/ explanation/ clarification for recongiling

L @]
Z i

the difference in the value of goods for which remission of Duty has beey ,rela,/r,n,_ed:,ffo:

B L
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and the value of stock for which insurance amount has been claimed by the
appellant and the value of goods lost in process as mentioned in the Certificate of
Chartered Accountant, submitted by them; _ :

b) they themselves had provided two contradictory reports on the matter of
precaution taken by them to safeguard goods through proper fire safety
equipment and therefore, there is no concrete/tangible way to ascertain, as to
whether .the fire safety equipment were indeed operational at the time of fire
accident or not;

¢) they have not submitted the particulars of goods saved or salvaged and how the
same were disposed of; A

d) they have provided false information that claim amount does not include Customs
Duty or Excise Duty or Service Tax as during verification it was found that value of
domestic purchases of goods involved in the claim is inclusive of Central Excise
Duty;

e) It was evident from the Forensic Science Laboratory's report dated 08.08.2018 that
the HBC Fuse was in working condition and there were no evidences of short circuit
in the factory the fire was not caused naturally, but was an avoidable accident and
hence, cannot be termed as an accident. It is stated in this Order-in-Original that it
is obligatory on the part of the appellant claiming remission of Duty on excisable
goods, to take proper precautions to avoid possible loss/ damage of the goods,
which is not proven in the present case; that the fire accident would not have
occurred if proper care had been taken by the appellant; that it is obligatory on the
part of the manufacturer to take adequate precautions to avoid damage or loss of
goods. Had they taken utmost care, damage/loss could have been avoided by
them:

6.4 Inconsequent to the rejection of remission application, the central excise /customs
duty and Cenvat credit involved in such goods was demanded and the same was
confirmed vide the impugned order. In the impugned order, the adjudicating authority
observed that the appellant has procured domestically and imported the raw materials
without payment of Customs duty/ Central Excise duty under the provisions of
Notification No. 22/2003-CE dated 13.03.2003 and Notification No. 53/2003-Cus dated
. 31.03.2003, under B-17 Bond for manufacturing of goods meant for export. The raw
materials, procured or imported by them were destroyed in fire and were not utilized for
the intended purpose. As per Condition No. 10 laid down in B-17 Bond, the appellant
have undertaken to fulfill the conditions stipulated in the Customs/Central Excise
notifications as amended under which the specified goods have been sourced and to pay
on demand an amount equivalent to the Central Excise/Customs duties leviable on 'the
goods as not proved to have been used in the manufacture of articles for export. Both the
notifications and B-17 Bond have a binding effect on the appellant along with its
conditions. He also observed that as per explanation given to Rule 7 of the Central Excise
(Removal of goods at concessional rate of duty for manufacture if Excisable Goods) Rules,
2016 ( as amended) the goods shall be deemed not to have been used for the intended
purpose even if any of the quantity of the subject goods is lost or destroyed by the natural
causes or by unavoidable accidents during the transport from the place of procurement
to the manufacturer's premises or during handling or storage in the manufacturer's
premises.
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6.5 The adjudicating authority observed that as the goods lost in fire accident were
not used for the intended purpose, the appellant has violated the provisions of both the
said notifications and the condition of B-17 Bond. Therefore, the adjudicating authority
held that the appellant is required to pay the duty involved on such inputs which were
lost in fire. The adjudicating authority held that the goods lost in fire are includible under
the category of goods not utilized for the intended purpose by the EOU; that the incident
was an avoidable incidence and hence, cannot be termed as an unavoidable accident. It
was obligatory on the part of the appellant to take proper precautions to avoid possible
loss/ damage of the goods. The inputs lost in fire on which Cenvat Credit has been availed
were not used in or in relation to the manufacture of the final product, herice the
provisions of Cenvat Credit Rules 2004 are violated and therefore,.it was held that the
appellant is required to reversed/pay the Cenvat Credit involved on the inputs lost in fire.

6.6 Ifind that the entire demand has been confirmed on the grounds that the agpellant
has not utilized the goods procured duty free/duty paid for the intended purpose. Ifind
that the appellant has been procuring both indigenous and |mpoated raw materlals and
capital goods, duty free by availing the benefits, of Notification No. 22/2003-C.Ex., and
Notification No. 52/2003-Cus for manufacturing and packaging of articles for export.
Notification No. 22/2003-C.Ex and Notification No. 52/2003- Cus allow’ the dity free
procurement and import of capital goods and raw materials on condition that the capital
goods procured duty free should be used in the manufacture of final products which are
to be exported and the raw materials procured should be used in the manufacture of final
goods to be exported. They also procured indigenously duty paid inputs and availed and
utilized Cenvat credit of duty paid on such inputs. In terms of Cenvat credit Rules, 2004,
credit on inputs can be availed if it is used in or in relation to the manufacture of final
product.

6.7 In the instant case all the goods (capital/inputs) procured duty free and (semi-
finished /finished goods) manufactured out of such inputs have been destroyed in fire.

Thus, there was contravention of the provisions of Notification No. 22/2003-CE dated

13.03.2003 and violation of the conditions of B-17 Bond. Also the duty pald mputs
procured indigenously on which cenvat credit was availed could not be used in duty paid
finished goods as they got destroyed. I, therefore, find that the appellant shall be liable
to pay central excise duty amounting to Rs.39,23,874/- involved in the goods procured
duty free under the provision of Notification No. 22/2003-C.Ex., and Notification No.:
52/2003-Cus which got destroyed and also liable to reverse the CENVAT credit amounting ’
to Rs.97,193/- of the duty paid goods procured indigenous and which got lost in fire.
Accordingly, I uphold the total demand of Rs.40,21,067/- confirmed alongwith interest."

T As regards the penalty under Section 11AC of the CEA,1944, 1 find that the -
appellant deliberately did not mention in their ER-2 Returns, the details of goods
lost/destroyed in the fire incident occurred in their unit on 07.03.2017. They also failed to
mention the goods lost/destroyed in the fire in the remark column of the ER-2 Return
filed by them for the month of March, 2017 and subsequent Returns. There was a
deliberate attempt on the part of the appellant to contravene the provisions~ef..,
Notification No. 22/2003-CE dated 31.03.2003 and Notification No. 53/2003;

[y

c@da%ed 25, A
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31.03.2003, in as much as they have not utilized the goods procured under duty free for
the intended purpose as well as the conditions of B- 17 Bond. They also failed to reverse
the wrongly availed Cenvat Credit on the goods procured by them on payment of duty.
Thus, I find that the penalty is also imposable on them.

8. In view of the above, I uphold the impugned order confirming the duty, interest
and penalty.

9.  3rdiersdl GaRT Gof $T 5 3rdie w1 PATeRT 3REFT alF & FFar Srar g
The appeal filed by the appellant stands disposed of in above terms..

Attested
r;’/
el (3rdiew)

F&7 Y. vw. & EACEG

By RPAD/SPEED POST

To,

~ M/s. Dishman Carbogen Amcis Ltd., - Appellant
S.No. 47/1, Lodariyal, Sanand,
Ahmedabad -382220

The Assistant Commissioner . - Respondent
CGST, Division-1V, '
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals Ahmedabad.

,’/@fuploadmg the OIA)
~ Guard File.
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